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I N THE UNI TED STATES DI STRI CT COURT

FOR THE DI STRI CT OF OREGON

DARYL HAWES, et al., )
Plaintiffs, g CV 00-587-PA
v )
STATE OF OREGON, et al., g OPI NI ON
Def endant s. g

DANI EL E. O LEARY

Davis Wight Tremaine LLP

1300 SWFifth Avenue, Suite 2300
Portl and, OR 97201

Attorneys for Plaintiffs
KAREN LOCHA MOYNAHAN
Or egon Departnment of Justice
1162 Court Street, Room 100
Salem OR 97301

Attorneys for defendant
State of Oregon
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JAMES S. COON
Swanson Thomas & Coon

900 Anmeri can Bank Buil di ng
612 SW Morrison Street
Portl and, OR 97205

Attorney for Intervenor Defendants

Institute for Fisheries Resources;
Paci fi c Coast Federation of

Fi shernmen's Associ ati ons; Oregon Trout;
Nort hwest Environnental Defense Center; and

Nort hwest Envi ronnental Advocates

LA S J. SCHI FFER

U.S. Departnent of Justice
P.O. Box 663

Washi ngton, DC 20044-0663

M CHAEL JAMES ZEVENBERGEN

U.S. Departnent of Justice

Envi ronment al Enforcement Section
7600 Sand Poi nt WAy, NE

Bin C 15700
Seattle, WA 98115

Attorneys for Intervenor Defendant

United States Environnental

Protection Agency
PANNER, J.

Plaintiffs Daryl Hawes, Barbara Hawes, the Baker

County Farm Bureau, and the Baker County Livestock Associ ation
bring this action for declaratory and injunctive relief
agai nst defendant State of Oregon (the State). Plaintiffs
contend that the State illegally entered into a Menorandum of

Agreement with the federal Environnental Protection Agency
(EPA) to apply Total Maxinmum Daily Load (TMDL) requirenments to
streans that are being polluted by only non-point sources of

cont am nati on, such as farm runoff. The EPA has intervened as
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a defendant, as have environnmental organizations including

Nort hwest Environnental Advocates, Oregon Trout, and the
Paci fi c Coast Federation of Fishernen's Associations.

The parties have filed cross-notions for summry
j udgnent. | deny plaintiffs' notion and grant defendants’
notions. Because the court |acks subject matter jurisdiction,
this action is dism ssed without prejudice and remanded to
State court.

BACKGROUND

Plaintiffs contend that the State illegally agreed
with the EPA to create TMDL requirements for streans polluted
only by nonpoint sources. (A "point source" is any discrete
conveyance t hrough which pollutants are di scharged, including,
for exanple, a pipe, ditch, or well. 33 U S.C. § 1362(14).)
A TMDL is a nmeasure of "the maxi num anount of pollutants a
wat er body can receive daily without violating the state's

wat er quality standard[s]." Alaska Center for the Environnent

v. Browner, 20 F.3d 981, 983 (9th Cir. 1994).

In 1998, the Oregon Departnent of Environmental
Qual ity (DEQ created a list of "water quality limted"
streans statewide. See 33 U.S.C. 8§ 1313(d)(1) (requiring that
states create such lists). The DEQ s list includes streans
t hat are being polluted only by nonpoint sources.

The State and the EPA entered into the Menorandum

of Agreenent in February 2000. The Menorandum of Agreenent
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provi des that the DEQ nust develop TMDLs for all water quality
l[imted streans in the state, including streans polluted only
by nonpoi nt sources.

The Menorandum of Agreenent provides that the DEQ
is to conplete TMDLs on a tinetable running to June 30, 2007.
The DEQ is scheduled to create TMDLs for streans in Baker
County in 2005. The EPA will consider a TVMDL timely if it is
received within one year of the date it is scheduled for

conpl eti on.

Plaintiffs seek a declaration that the State's
Mermor andum of Agreement with the EPAis illegal. Plaintiffs
bring clainm under state |law for judicial review of an agency
order, and for declaratory and injunctive relief.

STANDARDS

The court nust grant summary judgnment if there are
no genui ne issues of material fact and the noving party is
entitled to judgnment as a matter of law. Fed. R Civ. P.
56(c). If the noving party shows that there are no genuine
i ssues of material fact, the nonnmoving party nust go beyond

t he pl eadi ngs and designate facts showi ng an issue for trial.

Cel otex Corp. v. Catrett, 477 U S. 317, 322-23 (1986).

The substantive | aw governing a claimor defense

determ nes whether a fact is materi al. T.W Elec. Serv.., Inc.

v. Pacific Elec. Contractors Ass'n, 809 F.2d 626, 630 (9th

Cir. 1987). The court should resol ve reasonabl e doubts about
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t he exi stence of an issue of material fact against the noving

party. 1d. at 631. The court should view inferences drawn
fromthe facts in the |light nost favorable to the nonnoving
party. 1d. at 630-31

DI SCUSSI ON

This court |acks subject matter jurisdiction

because plaintiffs' clains are not ripe and because plaintiffs
| ack standing.
. Ripeness

A. St andar ds

Ri peness is a question of timng. Bonni chsen

v. United States, 969 F. Supp. 614, 619 (D. O. 1997) (quoting

IReqgi onal Rail Reorgani zation Act Cases, 419 U. S. 102, 140

(1974)). The ripeness doctrine is intended "to prevent the

courts, through avoi dance of premature adjudication, from
entangling thensel ves in abstract disagreenents.” Abbott
Laboratories v. Gardner, 387 U S. 136, 148 (1967).

In determ ning ripeness, the court should consider

constitutional and prudential factors. See Thomas v.

Anchor age Equal Rights Conmin, 220 F.3d 1134, 1138 (9th Cir.

2000) (en banc), cert. denied, 121 S. C. 1078 (2001). The

court's constitutional inquiry |ooks to whether the issues are
""definite and concrete,'" or "'hypothetical or abstract.'"

ld. at 1139 (quoting Railway Mail Ass'n v. Corsi, 326 U. S. 88,

93 (1945)). The court's prudential inquiry focuses on "'the
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fitness of the issues for judicial decision and the hardship
to the parties of w thholding court consideration.'" [d. at

1141 (quoting Abbott Labs., 387 U.S. at 149). The party

asserting jurisdiction bears the burden of establishing it.

IKokkonen v. Guardian Life Ins. Co., 511 U. S. 375, 377 (1994).

B. Discussion
A claimis not ripe if it depends on possible

future events that may never occur. Barapind v. Reno, 225

F.3d 1100, 1114 (9th Cir. 2000). Here, the DEQ will not
create TMDLs for streams in Baker County until at |east 2005.

Plaintiffs have not shown that the nere exi stence

of the Menorandum of Agreenent, w thout nore, causes any

| egal |y cognizable injury to them "Even when the agency
action challenged is '"final' and the issues raised are purely
| egal, a case is not ripe for adjudication absent the threat

of significant and i medi ate i npact on the plaintiff." Kerr-

Mc Gee
Chem Corp. v. United States Dep't of the Interior, 709 F.2d

597, 600 (9th Cir. 1983).

In Chio Forestry Association, Inc. v. Sierra Club,

523 U. S. 726, 733 (1998), the Sierra Club challenged a United
St at es Forest Service plan for a national forest, contending
t hat the plan would permt too nuch | ogging and clear cutting.

The Suprene Court held that the Sierra Club's clainms were not
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ri pe, even though the plan made | oggi ng possi ble and even
| i kel y, because the plan itself did "not authorize the cutting
of any trees."” 1d., 523 U.S. at 729. Simlarly, here the
St ate' s Menorandum of Agreenment does not by itself set TMDLs
for streans in Baker County.

The court should not attenpt to resolve a | ega
i ssue in the abstract before the plaintiff has been injured or
is threatened with an immediate injury. Plaintiffs have not

shown that they would suffer hardship if I do not address the

merits of their clainms now Cf. Association of Anmerican

Medical Colleges v. United States, 217 F.3d 770, 783-84 (9th

Cir. 2000) (noting exception to ripeness doctrine when
chal | enged government action forces the plaintiff to make a

"Hobson's choice"). Plaintiffs may challenge the State's

authority to create TMDLs if and when plaintiffs are in fact
infjured by them See Pronsolino v. Marcus, 91 F. Supp. 2d
1337, 1355 (N.D. Cal. 2000) (under simlar facts, court noted
that plaintiffs could "appeal unreasonable or
unaut hori zed restrictions within the state adm nistrative
systemnt').
1. Standing

A. Standards

The analysis for ripeness and standi ng often
overl ap. See Thomms, 220 F.3d at 1139. To establish

st andi ng, plaintiffs nmust show that they have suffered an
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injury in fact because of defendants' conduct, and that the
injury would be redressed by a decision in their favor. See

On the G een Apartnents L.L.C. v. City of Tacomn, 241 F. 3d

1235, 1239 (9th Cir. 2001). An injury in fact is "'an
i nvasion of a legally protected interest which is (a) concrete
and particularized, and (b) actual or inmm nent, not

conjectural or hypothetical.'" Lee v. State of Oregon, 107

F.3d 1382, 1387 (9th Cir. 1997) (quoting Lujan v. Defenders of

Wldlife, 504 U. S. 555, 560 (1992)). Plaintiffs nust also

satisfy "the prudential conmponent of standing; that is,
[their] 'conplaint nmust "fall within the zone of interests to
be protected or regulated by the statute or constitutional
guarantee in question.""" On the Green Apartnents, 241 F.3d
at 1239 (citations omtted).

B. Discussion

To denonstrate standing, plaintiffs submt the
af fi davit of Daryl Hawes (Hawes). Hawes states that he is
fam liar with TVMDLs i nposed as part of the state's plan for
t he Grande Ronde Basin, which include a tenperature TNDL
requiring that no "heat |oad" originate from agricultural
sources. The Clean Water Act defines "heat" as a pollutant,
33 U.S.C. 8 1362(6), and the EPA has stated that TMDLs nust
address the effects of heat caused by sunlight. Hawes
"believe[s]" that a TMDL which |imts heat load, if it were to

be inplemented for the Burnt River basin, would require himto
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change his current nethods of irrigation, cropping, stock-
wat eri ng, and grazing.

The Hawes affidavit shows that plaintiffs |ack
standing. Plaintiffs are speculating that if and when the DEQ
creates a TMDL for the Burnt River basin, the TMDL wll be
simlar to the TMDL for the G ande Ronde Basin. The
Menor andum of Agreenent has not injured plaintiffs. Article
1l requires that a plaintiff establish a nore concrete and
i mredi ate injury.

Because | conclude that this court |acks subject
matter jurisdiction over plaintiffs' clainms, | will not

address the nerits of their cl ai ns. See Wlson v. A.H Belo

Corp., 87 F.3d 393, 400 (9th Cir. 1996).
[11. Remand

The parties dispute whether this case shoul d be

remanded to state court or sinply dism ssed. Wen a case has
been renoved from state court, "[i]f at any tinme before final

j udgnment it appears that the district court |acks subject
matter jurisdiction, the case shall be remanded.” 28 U S.C. 8§
1447(c). Despite 8 1447(c)'s apparently mandatory wordi ng,

t he Ninth

Circuit recognizes an exception if remand would be futile.

See Bell v. City of Kellogg, 922 F.2d 1418, 1424-25 (9th Cir.

1991) .

In Bell, the Ninth Circuit set a high standard for
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futility. The Ninth Circuit quoted dictumfroma First Circuit
deci si on that recogni zed a possi bl e exception when there is

"'an absolute certainty that remand would prove futile."" 1d.

at 1425 (quoting MA.1.N. v. Comm ssioner, Mine Dep't of

Human Servs., 876 F.2d 1051, 1054 (1st Cir. 1989) (Breyer,
J.)). In Bell, the court concluded that remand woul d be
futile because the plaintiffs had failed to post a bond

required by state [ aw, which would have been fatal to their
claims in state court.
I/
Ot her circuits have expressly rejected Bell's
reasoni ng, holding that 8 1447(c) requires remand regardl ess

of futility. See Brommell v. Mchigan Mut. Ins. Co., 115 F. 3d

208, 213-14 (3d Cir. 1997) (stating that only Fifth and Ni nth
Circuits recognize futility exception) (citing Bell and

IAsarco, Inc. v. Genara, Ltd., 912 F.2d 784, 787 (5th Cir.

1990)). The Ninth Circuit itself did not cite Bell in holding

that 8 1447(c) "is mandatory, not discretionary.” Bruns v.

National Credit Union Admn., 122 F.3d 1251, 1257 (9th Cir.

1997) (citing decisions fromthe Fourth and Seventh Circuits).

Here, assumi ng that Bell remains good |aw, |

concl ude that defendants have not nmde a sufficient show ng

that remand to state court would necessarily be futile. See
MA1.N, 876 F.2d at 1054. Oregon courts apply their own
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st andards for ripeness and standing, which are not identical

to federal standards. See, e.q., Curran v. Oregon Dep't of

Transp., 151 Or. App. 781, 786-87, 951 P.2d 183, 186 (1997)

(ripeness under Oregon law); People for Ethical Treatnent of

nimals v. Institutional Animal Care, 312 Or. 95, 101-02, 817
L: 2d 1299, 1303 (1991) (standing under Oregon | aw).
CONCLUSI ON
Plaintiffs' notion for summary judgnment (#43) is
deni ed. Defendants' notions for sunmary judgnment (##51, 53,
58)
I
I
are granted. This action is dism ssed w thout prejudice for
| ack of subject matter jurisdiction and remanded to state
court.
DATED this 27th day of April, 2001.
/s/ Omen M Panner
ONAEN M PANNER
U.S. DI STRI CT COURT JUDGE
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